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Qpinion by Walters, Adm nistrative Trademark Judge:

Enrich International has filed a trademark application
to register the mark AEON and design, shown bel ow, for “skin
| otions; skin cleansing lotions; skin noisturizers; skin
soaps; skin toner; skin enpllients; skin creans; skin

cl eansing creans; skin clarifiers; body |otions; body
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creans; and night creans sold directly to home purchasers

and through independent honme distributors.”?!

4

ac€ O

The Trademark Exam ning Attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U S. C 1052(d), on the ground that applicant’s mark so
resenbles the mark EE ON 5 and desi gn, shown bel ow and
previously registered for “cleansing creans, skin freshener,
ni ght creans, facial finish, lipsticks, rouge, face powder,
and skin care lotions and creans,”? that, if used on or in
connection with applicant’s goods, it would be likely to

cause confusion or nistake or to decei ve.

! Serial No. 74/429,940, in International Cass 3, filed August 25,

1993, based on use of the mark in conmerce, alleging dates of first use
and first use in conmerce of June 1, 1993.

2 Regi stration No. 1,551,550 i ssued August 15, 1989, to Internationa
Aesthetics, Inc., in International Cass 3. Sections 8 and 15

af fidavits accepted and acknow edged, respectively. The present owner
of record, by assignnent recorded at the Patent and Trademark O fice, is
ATM Anerica Corporation
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E'ON 5

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

In a likelihood of confusion analysis, two key
considerations are the simlarities between the marks and
the simlarities between the goods. Wth regard to the
goods, we find that, as asserted by the Exam ning Attorney
and not contested by applicant, applicant’s goods are
identical to some of the goods identified in the cited
registration, and closely related to the remai ni ng goods
identified therein. Applicant has Ilimted the channels of
trade for its goods to direct sales to hone purchasers and
sal es through i ndependent hone distributors. However, the
pl eaded registration is broadly worded and contains no
limtations to the identification of goods. Therefore, we
must presune that the goods of the registrant are sold in
all of the normal channels of trade to all of the norma
purchasers for goods of the type identified, which would
i nclude direct sales to honme purchasers and sal es through

i ndependent hone distributors. See Canadian | nperial Bank

v. Wells Fargo, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir
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1987). Thus, the limtation to applicant’s identification
of goods does not adequately distinguish its goods from
t hose of registrant.

Turning our consideration to the simlarities between
the marks, we begin wth the prem se that “when marks woul d
appear on virtually identical goods or services, the degree
of simlarity necessary to support a conclusion of likely
confusion declines.” Century 21 Real Estate Corp. V.
Century Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1700
(Fed. Cir. 1992). Further, we are cognizant of the well
established principle that one who adopts a mark simlar to
the mark of another for the same or closely related goods or
services does so at his own peril, and any doubt as to
I'i kel i hood of confusion nmust be resol ved agai nst the
newconer and in favor of the prior user or registrant. WR
Grace & Co. v. Herbert J. Meyer Industries, Inc., 190 USPQ
308 (TTAB 1976).

The Exam ning Attorney contends that the marks are
confusingly simlar because the word portions of the
respective marks are dom nant; the E ON portion of
registrant’s mark woul d be perceived as equivalent to the
word EON, which is a variant spelling of the word AEON;® t he

AEON portion of applicant’s mark woul d be pronounced the

® The Exanining Attorney submitted a copy of a dictionary definition of
AEON as “1: an inmmeasurably or indefinitely long period of time; 2: a
unit of tine equal to one billion years - used in geology”; and a
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same as the E ON portion of registrant’s mark;* and EON i s
not a recogni zabl e contraction of another word and, even if
it is, it islikely that it would still be pronounced the
sanme as EON or AEON

On the other hand, applicant contends that the marks
differ significantly in their entireties and clains that the
Exam ning Attorney has failed to properly consider the
different design elenments of the two marks, the nunber “5”
in registrant’s mark, and the apostrophe in registrant’s
mark (i.e., EON). Applicant contends that the apostrophe
inregistrant’s mark is critical as it inplies additional
letters in the place of the apostrophe so that E ON woul d be
perceived as a totally different word than either EON or
AEON.® In particular, applicant refers to materi al
allegedly fromthe PTOfile for the cited registration and
states that the packaging for registrant’s products
indicates that registrant’s products are nmarketed to the

African Anerican community and that “E ON is probably

definition of EON as “var[iation] of AEON.” Wbster’'s Ninth New

Col l egiate Dictionary (undated copy).

* The previously referenced dictionary definition shows identical
pronunci ati ons of AEON and EON, both beginning with a long “e” sound,
thus, the “a” in AEON is silent.

> Both applicant, with its second request for remand, and the Exami ning
Attorney, with his brief, submt definitions of “apostrophe.” As the
definitions are essentially the same, we take judicial notice of the
definition contained in The Random House Unabridged Dictionary, 2d Ed.
(undated copy), as it is nore expansive: “n. the sign (‘) as used: to

i ndi cate the omi ssion of one or nore letters in a word, whether
unpronounced, as in o’ er, or pronounced, as in gov't for government; to
i ndi cate the possessive case, as in nman’s; or to indicate plurals of
abbrevi ati ons and synbols, as in several MD.’s, 3 s.”
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i ntended to evoke “ebon,” which means “ebony.”®

Addi tionally, applicant suggests that the E ON portion of
registrant’s mark may be perceived as referring to vitamn E
on the skin.’

VWiile we agree with applicant that the marks nust be
viewed in their entireties, it is equally true that, in
articulating reasons for reaching a conclusion on the issue
of confusion, “there is nothing inproper in stating that,
for rational reasons, nore or |ess weight has been given to
a particular feature of a mark, provided the ultimte
conclusion rests on consideration of the marks in their
entireties.” In re National Data Corp., 732 F.2d 1056, 224
USPQ 749, 751 (Fed. G r. 1985). W conclude that EONis
the dom nant portion of registrant’s mark. The nunber “5”
inregistrant’s mark EON 5 is likely to be perceived as a
style or grade designation, enphasizing the primry
significance of the word EE ON. Likew se, we concl ude that
AEON i s the dom nant portion of applicant’s mark. The word
portion of a mark conprised of both a word and a design is
normal |y accorded greater wei ght because it would be used by

purchasers to request the goods. In re Appetito Provisions

Co., 3 USP@2d 1553, 1554 (TTAB 1987); and Kabushi ki Kai sha

® Applicant subnmitted a copy of a definition of “ebon” as “1. Made of
ebony. 2. Black - n. Ebony” and of “ebony” as “2. Black”. Wbster’'s I
New Ri verside University Dictionary (1984).

" I'n support thereof, applicant subnits a copy of an article about skin
| otions from Consuner Reports, Novenber 1986 edition, stating that
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Hattori Tokeiten v. Scuotto, 228 USPQ 461, 462 (TTAB 1985).
Such a conclusion is warranted in this case as the abstract
desi gn above the word AEON in applicant’s mark is
significantly smaller than the word portion of the mark.
Wth regard to both applicant’s and registrant’s marks, the
stylized scripts in which the marks appear have m nim
i npacts on the overall inpressions of the respective marks.
We are not convinced by applicant’s argunents that the
apostrophe in the E ON portion of registrant’s mark
di stinguishes the termsignificantly fromthe term EON. As
we are determning registrability in an ex parte context
herein, applicant’s contentions that registrant’s evidence
subm tted as specinmens during the application pendency of
the cited registration are not relevant to our
consideration. Rather, we nust consider the marks in
connection with the goods identified in the registration.
The registration contains no | anguage Iimting or connecting
the goods identified therein to goods for use by African
Aneri cans or people of any skin color or tone. |In the
absence of persuasive evidence that the consumi ng public is
likely to perceive the termE ON as a contraction of, or a
reference to, the word “ebony,” we believe that EONis
likely to be perceived as the same word as EON or as an

insignificantly different variation thereof. In view of the

“Vitam n E has been touted for years as having special properties for
the skin.”
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dictionary definition of EON as nerely a variation of AEQN,
with the identical pronunciation and neaning, we find the
word portion of applicant’s mark, AEQON, to be essentially
identical to the word portion of registrant’s mark, E ON.2

Further, the test of likelihood of confusion is not
whet her the marks can be distingui shed when subjected to a
si de-by-si de conparison. The issue is whether the marks
create the same overall commercial inpression, which we have
found to be the case herein. Visual Information Institute,
Inc. v. Vicon Industries Inc., 209 USPQ 179 (TTAB 1980).

Therefore, we conclude that in view of the substanti al
simlarity in the comercial inpressions of applicant’s
mar k, AEON and design, and registrant’s mark, E ON 5 and
desi gn, their contenporaneous use on the sane and cl osely
rel ated goods involved in this case is likely to cause
confusion as to the source or sponsorship of such goods.

Deci sion: The refusal under Section 2(d) of the Act is

af firned.

J. E. R ce

8 The identity of the word portions of the two marks, AEON and E' ON, is
not mtigated by a possibility, suggested by applicant, that
registrant’s mark may be perceived by sonme consunmers as suggesting the
use of vitamin E on the skin. Even if E ON had such a connotation

which is not established herein, in view of the identity of
pronunci ati on of the two words, AEON and E' ON, the same suggestive
quality would be equally applicable to applicant’s mark and, thus, would
not distinguish the two marks.
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G D. Hohein

C. E Wilters
Adm ni strative Tradenmark Judges,
Trademark Trial and Appeal Board



